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Ps are liable for deficiencies in and additions to
their Federal inconme tax liabilities for the taxable
years 1978 through 1982, including interest at the
i ncreased rate prescribed under sec. 6621(c), |I.R C.,
and the "interest sensitive" addition to tax under sec.
6653(a)(2), I.R C, for 1981 and 1982. The parties
agree that Ps are entitled to refunds for overpaynents
for the taxable years 1984 and 1985 that would
partially offset the deficiencies for the earlier
years. Ps contend that the Court's decision for the
t axabl e years 1978 through 1982 should state that "The
penal ti es due under section 6621(c) and section
6653(a)(2) are to be determ ned after the application
of the interest-netting rules of section 6621(d)."

Hel d: The Court lacks jurisdiction in this
deficiency proceeding to determ ne the inpact, if any,
of the so-called interest-netting rule under sec.
6621(d), I.R C., on the conmputation of the sec.

*This supplenments Lincir v. Conm ssioner, T.C Meno. 1999-98.
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6621(c), I.RC., interest. Held, further, Because R
has not conputed the anount of statutory interest
payabl e under sec. 6601, |I.R C., the question of the
i npact of sec. 6621(d), I.R C., if any, on the
conputation of the addition to tax under sec.
6653(a)(2), I.R C, is not ripe for consideration.

M chael D. Savage, for petitioners.

Gary D. Kallevang, for respondent.

SUPPLEMENTAL COPI NI ON

DAWSON, Judge: This nmatter is before the Court for
resolution of the parties' dispute over the terns of the decision
to be entered in this case pursuant to Rule 155.! Although the
parties generally agree as to the decision to be entered in this
case, petitioners contend that it should include the foll ow ng
st at enent :

The penal ti es due under section 6621(c) and section

6653(a)(2) are to be determ ned after the application

of the interest-netting rules of section 6621(d).

Respondent opposes the inclusion of the preceding statenent in
the decision. As explained in detail below the decision wll

not include the disputed statenent.

Backgr ound

During the taxable years 1978 through 1982, Tom|I. Lincir

and Diane C. Lincir (petitioners) reported tax |osses related to

1 Unless otherwi se indicated, section references are to
sections of the Internal Revenue Code, as anmended, and Rul e
references are to the Tax Court Rules of Practice and Procedure.
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their participation in tax shelter prograns known as the
"Arbitrage Carry" gold tradi ng program pronoted by Futures
Trading, Inc. (the FTI program and the Treasury bill option and
stock forward transactions pronoted by Merit Securities, Inc.
(the Merit Securities program. In 1984 and 1985, petitioners
reported taxable gains fromoffsetting straddl e transactions
carried out in connection with the Merit Securities program
Respondent determ ned deficiencies in and additions to
petitioners' Federal incone tax liabilities for the taxable years
1978 through 1982 based upon the disall owance of |osses that
petitioners clained with respect to the FTI and Merit Securities
prograns. Respondent also determ ned that petitioners are |liable
for interest conputed at the increased rate prescribed in section
6621(c) (section 6621(c) interest) for each of the years in
i ssue. Respondent also determined that petitioners are liable
for additions to tax under section 6653(a)(2) for 1981 and 1982.
Petitioners filed a tinely petition contesting respondent's
determ nations. They subsequently agreed that adjustnents
related to their participation in the Merit Securities program
woul d be redeterm ned in the sane manner as certain test cases.

In the test cases, reported as Leena Enterprises, Inc. v.

Conmi ssioner, T.C. Menp. 1999-18, the Court disallowed all | osses

related to the Merit Securities programon the alternative
grounds that the program | acked econom ¢ substance and Merit

Securities programparticipants failed to neet the statutory
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requi renents for deducting the |osses in dispute because their
primary objective was to obtain tax benefits. Petitioners
entered into a second stipulation in which they agreed that al
transactions related to the FTI program would be ignored for
Federal inconme tax purposes.

Al t hough petitioners nade one partial paynent of
approxi mately $270,000 in 1990 against their liability for the
taxabl e years 1978 through 1982, the parties agree that
petitioners have underpaynents for those taxable years on which
interest continues to accrue. The parties also agree that
petitioners are entitled to refunds for outstandi ng over paynents
for the taxable years 1984 and 1985 attri butable to the gains
that petitioners reported in those years on transactions
associated with the Merit Securities program ?2

After the disposition of the substantive tax shelter
adj ust nents descri bed above, the Court conducted a trial to
redeterm ne petitioners' liability for additions to tax and

section 6621(c) interest. In Lincir v. Conm ssioner, T.C Meno.

1999-98, the Court sustained respondent's determ nations that
petitioners are liable for various additions to tax (including
section 6653(a)(2) for 1981 and 1982) and section 6621(c)

interest for the years in issue. W subsequently ordered the

2 On or about Apr. 7, 1987, to avoid a whipsaw in the event
the Court were to sustain respondent’'s disall owance of | osses
claimed in the taxable years before the Court, petitioners filed
protective clainms for refunds of the taxes paid in 1984 and 1985
on the gains reported in those years.
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parties to submt an agreed decision or separate conputations for
entry of decision pursuant to Rule 155.

Al though the parties generally agree with respect to the
terms of the Court's decision, petitioners contend that the
deci sion should state that the conputations of the addition to
tax under section 6653(a)(2) and section 6621(c) interest are
subject to (and will be reduced by) the new interest-netting rule
contained in section 6621(d). Respondent counters: (1) The
question of the applicability of section 6621(d) in respect of
t he conputation of section 6621(c) interest is not ripe for
consideration in this deficiency proceeding; and (2) section
6621(d) does not affect the conputation of the addition to tax
under section 6653(a)(2).

Di scussi on

Section 6621(d), enacted as part of the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105-206,
sec. 3301, 112 Stat. 685, 741 provides:

To the extent that, for any period, interest is payable

under subchapter A and all owabl e under subchapter B on

equi val ent under paynents and overpaynents by the sane

t axpayer of tax inposed by this title, the net rate of

interest under this section on such anmounts shall be

zero for such period.

In sum section 6621(d) provides that for any period during which
a taxpayer is sinultaneously liable for an underpaynent of tax
and entitled to a refund for an overpaynent of tax in an

equi val ent anount, the net rate of interest on such anmpbunt shal

be zero.



Section 6621(c) |nterest

Respondent argues that the question whether the interest-
netting rule affects the conputation of section 6621(c) interest
is not ripe for consideration in this deficiency proceeding.
Cting the principle that the Court generally lacks jurisdiction
in a deficiency proceeding to redeterm ne interest, respondent
argues that the parties have not conputed the anount of statutory
interest due frompetitioners, and thus the parties are unable to
conput e the anount of increased interest due under section
6621(c). Respondent contends that the | egal question of the
effect of section 6621(d) is a matter that may only be raised
within the context of a supplenental proceedi ng brought pursuant

to section 7481(c).3

8 Sec. 7481(c), enacted in the Technical and M scel | aneous
Revenue Act of 1988, Pub. L. 100-647, sec. 6246(a), 102 Stat.
3342, 3751, confers jurisdiction on the Court to resolve disputes
over respondent's postdecision conputation of statutory interest.
See note to Rule 261, 93 T.C 1040-1041 (1989). Sec. 7481(c)
provides in pertinent part:

SEC. 7481(c) Jurisdiction Over Interest
Det erm nati ons. --Notw t hstandi ng subsection (a), if-

(1) an assessnment has been nade by the Secretary
under section 6215 which includes interest as
i nposed by this title,

(2) the taxpayer has paid the entire anount of
the deficiency plus interest clainmed by the Secretary,
and

(continued. . .)
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Petitioners assert that, because the Court has jurisdiction
to redetermne their liability for section 6621(c) interest, the
Court also has jurisdiction to determ ne how such increased
interest is conputed. Petitioners further assert that a plain
readi ng of the applicable provisions |eads to the conclusion that
the amounts that they owe pursuant to section 6621(c), an item
that is tied directly to the rate of interest under section 6621,
w Il be substantially reduced when conputed pursuant to the
interest-netting rule.

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent authorized by

Congress. See sec. 7442; Judge v. Conm ssioner, 88 T.C 1175,

1180-1181 (1987); Naftel v. Conm ssioner, 85 T.C 527, 529

(2985). It is well settled that this Court's jurisdiction to
redetermine a deficiency in tax generally does not extend to

statutory interest inposed under section 6601. See Bax V.

3(...continued)
(3) within 1 year after the date the decision of
the Tax Court becones final under subsection
(a), the taxpayer files a petition in the Tax
Court for a redeterm nation that the anount
of interest clained by the Secretary exceeds
t he amount of interest inposed by this title,

then the Tax Court may reopen the case solely to
determ ne whet her the taxpayer has made an over paynent
of such interest and the anobunt of any such

over paynent. * * *
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Comm ssioner, 13 F.3d 54, 56-57 (2d Gr. 1993), affg. an Order of

this Court; LTV Corp. v. Comm ssioner, 64 T.C 589, 597 (1975);

see also Asciutto v. Comm ssioner, T.C Mno. 1992-564, affd. 26

F.3d 108 (9th Gr. 1994). In particular, section 6601(e)(1)
provi des that interest prescribed by section 6601 is treated as
tax "except [for purposes of] subchapter B of chapter 63,
relating to deficiency procedures”. Because the effect of such
| anguage is to exclude interest fromthe definition of a "tax"
for purposes of section 6211(a), it follows that such interest
does not constitute a deficiency wthin the nmeani ng of that

provision. See Pen Coal Corp. v. Conmm ssioner, 107 T.C. 249, 255

(1996); White v. Conmmi ssioner, 95 T.C 209, 213 (1990). For this

reason, the Court's decision docunents normally will not include
a reference to a taxpayer's liability for statutory interest.

See Thomas v. Conmi ssioner, T.C. Menp. 1994-291.

Consistent with section 6601(e), the Court does have
jurisdiction to redeterm ne statutory interest where a taxpayer
has properly invoked the Court's overpaynent jurisdiction

pursuant to section 6512. See Barton v. Conm ssioner, 97 T.C

548, 554-555 (1991). In Wnn-Dixie Stores, Inc. & Subs. v.

Comm ssioner, 110 T.C. 291 (1998), we held that the Court had

jurisdiction under section 6512 to review the taxpayers' claim

that they had overpaid statutory interest for the years in issue
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where the Conm ssioner had rejected the taxpayers' request
pursuant to section 6402(a) to offset the tax deficiencies (and
interest) for the years before the Court against the taxpayers
overpaynents for earlier years. Unlike the taxpayers in Wnn-

Dixie Stores, Inc. & Subs. v. Commi ssioner, supra, petitioners

have not paid in full the agreed deficiencies with interest.
Accordingly, petitioners cannot invoke the Court's over paynment
jurisdiction.

Despite the Court's general lack of jurisdiction to
redeterm ne a taxpayer's liability for statutory interest in a
deficiency proceeding, the Court does have jurisdiction under
section 6621(c) to determ ne whether a taxpayer is liable for
increased interest. Section 6621(c), originally codified as
section 6621(d) and applicable with respect to interest accruing
after Decenber 31, 1984, provides that interest payabl e under
section 6601 wll be conputed at a rate equal to 120 percent of
the normal rate provided under section 6601 on any substanti al
under paynent of tax attributable to a tax-notivated transaction.?*
Section 6621(c)(4) provided in pertinent part:

(4) Jurisdiction of Tax Court.--1n the case of any

proceeding in the Tax Court for a redeterm nation of a

deficiency, the Tax Court shall al so have jurisdiction
to determine the portion (if any) of such deficiency

4 Former sec. 6621(d) was added to the Internal Revenue
Code by the Deficit Reduction Act of 1984, Pub. L. 98-369, sec.
1l44(a), 98 Stat. 494, 682. Sec. 6621(d) was redesignated sec.
6621(c) by the Tax Reform Act of 1986, Pub. L. 99-514, sec.
1511(c)(1) (A -(C, 100 Stat. 2085, 2744. Sec. 6621(c) was
repeal ed by sec. 7721(b) of the Omibus Budget Reconciliation Act
of 1989, Pub. L. 101-239, 103 Stat. 2106, 2399 effective with
respect to returns the due date for which is after Dec. 31, 1989.
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which is a substantial underpaynent attributable to tax
noti vat ed transacti ons.

In sum section 6621(c)(4) establishes a |imted exception to the
general rule that this Court |acks jurisdiction over statutory
interest by providing that, in a proceeding for redetermnation
of a deficiency, this Court has jurisdiction to determ ne the
portion (if any) of such a deficiency that is a substanti al

under paynent attributable to a tax-notivated transacti on.

Based upon the plain | anguage of section 6621(c)(4), we
conclude that Congress |limted the Court's jurisdiction in a
deficiency proceeding to determning the portion of a deficiency
that will be subject to increased interest under section 6621(c).
In this connection, we conclude that Congress did not intend for
the Court to conpute or otherw se instruct respondent how to
conpute section 6621(c) interest in the context of a deficiency
proceedi ng. ®

Section 6653(a)(2)

Contrary to respondent's argunent with respect to section
6621(c), respondent asserts that the Court can reach the question
regarding the effect of section 6621(d) on the conputation of the

addition to tax under section 6653(a)(2). Respondent maintains,

5 Although respondent contends that petitioners will be
able to raise the question of the inpact of sec. 6621(d) on the
conputati on of increased interest under sec. 6621(c) pursuant to
a suppl enental proceedi ng brought under sec. 7481(c), the scope
of the Court's jurisdiction in a sec. 7481(c) proceeding is not
properly before the Court at this tinme, and we express no opinion
on the point.
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however, that section 6621(d) does not affect the conputation of
the addition to tax. Petitioners contend that the proper
application of section 6621(d) will have the effect of reducing
the amount of the addition to tax under section 6653(a)(2)
because there should not be any interest due with respect to the
portion of petitioners' incone tax liabilities for the years in
issue that is offset by petitioners' inconme tax overpaynments for
1984 and 1985.

Section 6653(a)(2) provides that, if a portion of an
underpaynent is attributable to negligence, the taxpayer shall be
liable for an addition to tax "in an anmount equal to 50 percent
of the interest payable under section 6601". The specific anount
of a taxpayer's liability for the addition to tax under section
6653(a) (2) is dependent upon a conputation of statutory interest
payabl e under section 6601.

To date, respondent has not assessed or otherw se conputed
the statutory interest payable under section 6601 in this case.
In short, respondent cannot nmake such a conputation until the
Court has entered its decision. Because respondent has not
conputed the anount of statutory interest payable under section
6601, any question pertaining to the correct conputation of the
addition to tax under section 6653(a)(2) is premature and is not
ripe for consideration. W note that until respondent conputes
and enters an assessnment for the addition to tax under section

6653(a)(2), it is unclear whether the present conputational
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dispute will materialize into a concrete controversy.?®

Concl usi on

Consi stent with the precedi ng discussion, the Court wll not
include the statenment proffered by petitioners to be entered in
the decision in this case. Instead, the Court will enter a
deci sion consistent with the proposed decision submtted by
respondent.

Accordi ngly, upon due consideration of the parties’
contentions and for cause,

An appropriate decision

will be entered.

6 W express no view regarding the appropriate forum or
proceedi ng in which any such controversy m ght be resol ved.



